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THE GOVERNMENT'S SUIT AGAINST THE UNION 
PACIFIC RAILROAD COMPANY 

ON February 1st, 1908, a bill was filed in the United States Circuit 
Court for the District of Utah by the government of the United 
States, against the Union Pacific, the Southern Pacific, the Northern 
Pacific, the Great Northern, the Atchison, Topeka & Santa Fe and the 
San Pedro, Los Angeles and Salt Lake railroad companies, and sev- 
eral individual defendants, under the Anti-Trust law. The principal 
defendant is the Union Pacific company, which is charged by the 
government with controlling or influencing the management of the 
other defendant corporations, in restraint of competition. The suit 
was brought at the direct instance of President Roosevelt, who has 
consistently maintained that the laws of Congress were made to be 
enforced, and that wealth and power ought never to deter the gov- 
ernment from the prosecution of an offender. 

In 1862 the federal government brought this very railroad into 
existence by act of Congress, and during the following half dozen 
years gave it millions of acres of public land and loaned it more 
than twenty-seven millions of dollars. The company was chartered 
to build a railroad westward from Omaha to the eastern boundary 
of California. The whole nation watched it creeping across the 
plains and through the Rocky Mountains with the intensest interest, 
and when, on May 10th, 1869, it met the Central Pacific at Ogden 
and a track was at last open for the movement of trains across the 
continent, the event was viewed as of the first magnitude for the 
political and economic welfare of the country. 

Even in those early days the consolidation of competing lines was 
no novelty. The Kansas Pacific had been chartered by the State of 
Kansas to build a railroad from Kansas City westward to Denver. 
This line was completed in 1870, and the next year the company 
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extended it from Denver directly north to a junction with the Union 
Pacific at Cheyenne. Here, then, were two parallel lines of railroad, 
running between the Rocky mountains and the Missouri river, 
serving practically the same territory. In 1880 they were consoli- 
dated under the name of the Union Pacific Railway Company. 

But the Union Pacific was not a trans-continental railroad. Its 
western terminus was Ogden, merely the meeting point wittr the 
Central Pacific. No business originated at Ogden, and the Union 
Pacific soon began to reach out for a Pacific coast terminus of its 
own. To that end it began in 188 1 the building of the Oregon Short 
Line, from Granger, Wyoming, down the valley of the Snake river 
into northeastern Oregon, where three years later it joined the 
Oregon Railway and Navigation Company's line at Huntington, thus 
enabling the Union Pacific to reach Portland and the sea. 

The panic of 1893 threw the Union Pacific into bankruptcy, and 
with it were dragged down the Oregon Short Line and the Oregon 
Railway and Navigation Company. Each company was reorganized, 
and in 1898 the Union Pacific emerged again as a going concern, 
this time with a Utah charter, and purchased the reorganized Oregon 
Short Line and a substantial interest in the Oregon Railroad and 
Navigation Company. It was Mr. E. H. Harriman who was the 
leading spirit in buying the Union Pacific at foreclosure sale, and 
his connection with the road dates from that time. 

The experiences of the panic years from 1893 to 1898 taught the 
railroads that while competition might be the life of ordinary trade, 
it was the death of the railroad business. The period of the rate 
wars was a bitter one, and many a receivership and railroad mort- 
gage foreclosure resulted. The railroad managers began to turn 
their attention to correcting the abuses of rate-cutting, and one of 
the methods adopted was that of creating a community of interest 
among natural competitors. So far as the Union Pacific was con- 
cerned, it began to ally itself with the other Pacific roads by sharing 
the control of the Oregon Railroad and Navigation Company with 
the Northern Pacific and the Great Northern, though by June 30th, 
1899, it had itself absorbed most of the capital stock of that company. 
In 1899 it owned one-half of the capital stock of the Occidental and 
Oriental Steamship Company, the Southern Pacific owning the 
other half. In 1901 and 1902 it purchased $90,000,000 par value 
of the common stock of the Southern Pacific, giving it a strong 
working control, and in 1904 it purchased $18,000,000 and in 1907 
$16,200,000 par value of the Southern Pacific preferred stock. In 
May, 1901, it acquired, through the agency of the Oregon Short 
Line, more than 50 per cent of the capital stock of the Northern 
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Pacific, which was exchanged for stock of the Northern Securities 
Company when the latter company was formed to take over the 
securities of the Northern Pacific and Great Northern railroads. 
In 1905, in the process of winding up the Northern Securities 
Company, pursuant to the decree obtained in the government's suit, 
the Union Pacific received large disbursements of the stock of both 
the Northern Pacific and Great Northern. More than one hundred 
and seventeen million dollars worth of this stock was subsequently 
sold, and the last annual report of the company, issued on June 30th, 
1907, showed that it then owned $9,036,400 par value of Great 
Northern and $4,152,800 par value of Northern Pacific stock, 77,164 
shares of Great Northern ore certificates, and $724,900 par value of 
Northern Securities stubs, and that it had subscribed for $3,614,560 
worth of Great Northern and $2,491,600 worth of Northern Pacific 
stock, none of which has yet been issued. In 1903 the Oregon Short 
Line became the owner of a half interest in the San Pedro, Los 
Angeles and Salt Lake Railroad, the line projected by Senator Clark, 
running from Salt Lake to the southern California coast. The last 
annual report of the Union Pacific Company also shows the follow- 
ing acquisitions of stocks of other companies: $28,123,100 Illinois 
Central; $10,343,100 Chicago and Alton; $10,000,000 Atchison, 
Topeka and Santa Fe, $39,540,600 Baltimore and Ohio, $3,690,000 
Chicago, Milwaukee and St. Paul (a road which is now building to 
the Pacific coast) ; $3,215,000 Chicago and Northwestern, and 
$14,285,700 New York Central. 

This is substantially the situation at the present time, and upon 
these facts the government bases the suit just begun against the 
Union Pacific Company. 

The government's suit is brought under the act of July 2nd, 1890, 
known as the Anti-Trust Law, in which "every contract, combi- 
nation in the form of trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several states, or with foreign 
nations," is declared illegal. There have been many prosecutions 
under this act, not only of carriers but of industrial companies. But 
the case upon which. the government apparently places its chief 
reliance is the Northern Securities case. 

In 1901 the interests in control of the Northern Pacific and Great 
Northern railroads, in order to avoid the evils of rate cutting and 
other forms of competition, and to preserve harmony and concord 
between the managements of the two roads, formed a holding 
company, the main purpose of which was to purchase and hold the 
share capital of these two railroads and vote the same as any owner 
might do. The Northern Securities Company so formed had an 
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authorized capital of $400,000,000, and the capital stock of each of 
the two constituent companies was to be exchanged, upon a fixed 
basis and at a certain rate, for the capital stock of the holding 
company. The Securities company would thus become the owner 
of the exchanged shares of the two roads, would be entitled to vote 
them in electing directors of the two companies, would receive the 
dividends paid by the operating companies upon the shares owned 
by the holding company, and would pass over the money received 
as such dividends to its own stockholders in the form of dividends 
upon its own capital stock. The Securities Company did in fact 
purchase enough, stock of each company to give it an absolute 
controlling interest therein. Then the government entered suit 
against the Securities Company under the Anti-Trust act, and the 
decree of the Circuit Court of the United States, enjoining the 
company from acquiring stock in the two roads or voting the stock 
already acquired, and enjoining the operating companies from pay- 
ing dividends to the holding company, was affirmed by the Supreme 
Court of the United States. Northern Securities Co. v. United 
States, 193 U. S. 197. 

This opinion is one of the most remarkable ever handed down by 
the United States Supreme Court, by reason of the sweeping scope 
given to the Anti-Trust act. As Justice Holmes observed, in his 
dissenting opinion, the interpretation which the court placed upon 
the law made it not a regulation of commerce but an, attempt to 
reconstruct society. The court, speaking through Justice Harlan, 
declared that the act embraced "every contract, combination or 
conspiracy, in whatever form, of whatever nature, and whoever 
may be the parties to it, which directly or necessarily operates in 
restraint of trade;" it declared that "the act is not limited to 
restraints of interstate or international trade or commerce that are 
unreasonable in their nature, but embraces all direct restraints 
imposed by any combination, conspiracy or monopoly upon such 
trade or commerce;" it declared that "every combination or con- 
spiracy which would extinguish competition between otherwise com- 
peting railroads engaged in interstate trade or commerce, and which 
would in that way restrain such trade or commerce, is made illegal 
by the act;" and it declared that "to vitiate a combination, such as 
the act of Congress condemns, it need not be shown that the combi- 
nation, in fact, results or will result in a total suppression of trade 
or in a complete monopoly, but it is only essential to show that by its 
necessary operation it tends to restrain interstate or international 
trade or commerce or tends to create a monopoly in such trade or 
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commerce and to deprive the public of the advantages that flow from 
free competition." 

It can hardly be doubted that these principles apply to the case of 
the Union Pacific as closely as to the case of the Northern Securi- 
ties Company. It is true that the Union Pacific is an operating 
company, actually engaged in the railroad business, and not a mere 
holding company, so that the purpose to pool profits and cut off 
competition is not quite so patent as in the Northern Securities case. 
Indeed, the court took occasion, in that case, to observe that the 
argument that the Northern Securities Company purchased and 
held the stock of the two constituent companies as an investment 
was fallacious, because there was in fact no actual investment and 
the sole purpose of the company was to §tifle competition. But it 
is hard to see what bearing this circumstance could have had upon 
the rights of the parties. It is the tendency of an act, not the purpose 
sought to be accomplished, which determines its lawful or unlawful 
character. Perhaps the court merely wished to save the point as a 
possible basis for distinguishing some future case. 

It obviously tends to reduce competition for one road to own a 
controlling interest in its natural competitor ; it tends to reduce com- 
petition for one such road to own any substantial interest in the 
other; it tends to reduce competition for both jointly to own a third 
road which equally serves each; it tends to reduce competition for 
two such roads to have one or more common members upon their 
boards of directors; it tends to reduce competition for a railroad to 
own and operate, or own an interest in, a line of vessels connecting 
ports which are also connected by the rail lines of such company ; it 
tends to reduce competition for one or more private individuals or 
corporations to own large blocks of stock in two rival companies. 
All these cases seem to fall equally within the comprehensive rule of 
illegality laid down by the court. 

Only four Justices acquiesced entirely in the opinion of the court, 
namely , Justice Harlan, who wrote it, and Justices Brown, 
McKenna, and Day. Four were squarely opposed to it, namely, 
Justice White, who wrote a powerful and brilliant dissenting 
opinion, and Justices Fuller, Peckham, and Holmes. Justice 
Brewer wrote a separate concurring opinion in which he declared 
his assent to the affirmance of the decree only on the ground that 
he believed the Northern Securities Company to constitute an 
unreasonable combination in restraint of trade, but he was convinced 
that the Anti-Trust law should be deemed to embrace only such 
combinations as were unreasonable. This limitation he felt con- 
strained to state "for fear that the broad and sweeping language of 
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the opinion of the court might tend to unsettle legitimate business 
enterprises, stifle or retard wholesome business activities, encourage 
improper disregard of reasonable contracts and invite unnecessary 
litigation." 

The solicitude with which the majority of the court viewed the 
court's position seems well justified when one understands the almost 
universal prevalence of the theory of community of interest among 
the railroads of this country. The Union Pacific is merely one of 
the many railroads which have sought self-protection in the same 
manner. It is neither the originator nor the most conspicuous 
exponent of the system. Perhaps it would not have been selected 
as the defendant in this suit had it not been for the public distrust 
and dislike with which Mr. E. H. Harriman is distinguished. The 
government might have begun its campaign to test the Anti-Trust 
law much nearer the capital at Washington. 

The New York Central System offers the most striking instance 
of community of interest in rival railroads that this country has 
produced. The New York Central and Hudson River Railroad 
Company operates a line from New York City through Albany to 
Buffalo. Twenty years ago the West Shore road was built, paral- 
leling the New York Central throughout its entire length, and it 
was almost immediately absorbed by the New York Central, first 
by lease and then by purchase. In 1898 and 1899 tne New York 
Central purchased 91 Yi per cent of the capital stock of the Lake 
Shore and Michigan Southern Railway Company and 86 per cent 
of the capital stock of the Michigan Central Railroad Company, 
each of which companies operates a line from Buffalo to Chicago. 
The Lake Shore owns a majority of the capital stock of the New 
York, Chicago and St. Louis Railroad Company, known as the 
"Nickel Plate," which operates a line practically paralleling the 
Lake Shore from Buffalo to Chicago. The Lake Shore also owns a 
majority of the capital stock of the Cleveland, Cincinnati, Chicago 
and St. Louis Railway Company, known as the "Big Four," a 
freight competitor between Chicago and Cleveland. The New 
York Central owns all the capital stock of the Western Transit 
Company, which owns and operates a fleet of steamers and barges on 
the Great Lakes between Chicago, Detroit, Toledo, Cleveland and 
Buffalo. It thus appears that the New York Central controls two 
competing lines between New York and Buffalo, three competing 
rail lines and a water line between Buffalo and Chicago, and an 
additional competing line between Chicago and Cleveland. 

But this is not all. The Union Pacific is a common owner of a 
considerable amount of the capital stock of both the New York 



THE SUIT AGAINST THE UNION PACIFIC 367 

Central and the Baltimore and Ohio railroads, competitors between 
New York, Cleveland and Chicago, which introduces a distinct bond 
of union between them. Furthermore, the Pennsylvania Railroad 
Company also owns a large amount of Baltimore and Ohio stock, 
and shares control of the Chesapeake and Ohio Railway Company 
with the New York Central, so that there is thus a direct community 
of interest between these two great lines from Chicago to New York. 
Nor is this all. Mr. G. F. Baker, one of the directors of the New 
York Central, is also a director of the Delaware, Lackawanna and 
Western, the Lehigh Valley and the Erie, all of them competitors 
of the New York Central ; D. O. Mills is a director of the New York 
Central and the Erie ; William Rockefeller is a director of the New 
York Central and the Lackawanna; James Stillman is a director of 
the New York Central, Lackawanna and Baltimore and Ohio ; H. M. 
Twombly is a director of the New York Central, Lackawanna, Erie, 
Lehigh Valley and Reading; F. W. Vanderbilt is a director of the 
New York Central and Lackawanna; and E. H. Harriman, who rep- 
resents interests owning over $14,000,000 of the capital stock of the 
New York Central, is a director of both the Erie and the Baltimore 
and Ohio. 1 

Many other illustrations of the same tendency among the railroads 
might be given. While of course there is here and there a show of 
competition, and while some roads assume to be wholly independent 
of their neighbors, the railroads have really become a great co- 
ordinated system, an inter-dependent and co-related network ; their 
interests, touch at a thousand points, common aims dominate them 
and they tend constantly toward uniformity in methods and manage- 
ment. The fall of one makes the rest less secure ; the success of one 
inures to the credit of all. In practical operation they are like a 
single road ; each line uses cars of all the others, it sells tickets and 
bills freight indifferently over the lines of every other company, Pull- 
man cars are switched from one road to another, so that a passenger 
may journey for three thousand miles over a half dozen different 
roads and never step out of his sleeper. The railroads have evidently 
concluded that they have passed beyond the period of universal 
competition and entered upon an era of friendly co-operation. 

Wall Street interests, even such as are strangers to the actual 
ownership and management of the railroads, are opposed to hostili- 
ties between them, for the reason that railroad securities are thereby 
jeopardized. It is becoming a serious problem to finance the enor- 
mous demands of the railroads. Their capital and bonded liabilities 
have increased more t han three billions of dollars since 1900. Almost 

1 This data is taken from the last published edition of Poor's Manual of Railroads. 
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every road in the United States is in need of capital at the present 
time, and even such wealthy and prosperous roads as the New York 
Central and the Pennsylvania are resorting to the expedient of 
equipment trusts, which is nothing more than a system of buying 
equipment on the installment plan. The bankers of New York, who 
float the bond and note issues of American railroads, and to whom 
the railroads turn for help in every case of need, frown upon every 
sign of hostility. It is frequently said that intimate trade relations 
and the difficulties of financing a war, constitute the surest guaranty 
of international peace. The same may 'be said of railroad wars. 
They cost too much. Self-interest condemns them. Experience 
has shown them to be ruinous and unnecessary. The railroads do 
not wish to compete. Can they be compelled to do it? 

Justice Holmes was of the opinion that if the rules laid down by 
the court in the Northern Securities case were strictly applied to 
the business world, we should find ourselves plunged- into an eternal 
war of each against all, which would disintegrate society into indi- 
vidual atoms. The government's suit against the Union Pacific 
seeks to substitute strife for harmony among the Pacific railroads. 
They wish to be at peace. It would compel them to be at war. 
Followed out consistently, the position taken by the government, if 
sustained by the courts, would carry us back to the primitive con- 
dition of universal warfare which' that quaint philosopher Hobbes 
declared marked the origin of society. 

Viewed in this light it might seem that the suit against the Union 
Pacific involves the most far-reaching and disastrous consequences 
to the integrity and permanence of American industrial enterprise. 
But three considerations ameliorate the situation. 

In the first place, it is doubtful if the United States Supreme Court 
will follow its decision in the Northern Securities case, for the reason 
that the majority of the court which rendered it was opposed to its 
sweeping terms. Perhaps the qualification suggested by Justice 
Brewer will be the means of deflecting the Anti-Trust law into a 
comparatively innocuous channel. When brought face to face with 
such serious consequences to business interests, public policy may 
deter the court from a strict adherence to an extreme doctrine. 

In the second place, the good to be accomplished by a prosecution 
under the Anti-Trust law is small beyond all reason compared to the 
vexatious and destructive results to the railway industry. If present 
methods of inter-railway adjustments are illegal, railway ingenuity 
will simply devise others. The means of avoiding internecine con- 
flicts are many and subtle, and a victory for the government will 
merely cause a change in form while preserving identity in substance. 
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The results of former successful suits brought under the Anti-Trust 
act have not been particularly encouraging. The Trans-Missouri 
Freight Association was declared an illegal combination in restraint 
of trade in 1897, 2 and was dissolved, but other means were found to 
promote harmony among the members of the association and prevent 
the evils of indiscriminate rate-cutting. 3 The Northern Securities 
Company was declared an illegal combination, and was ordered 
wound up, but it was an empty victory for the government. The 
Northern Pacific and Great Northern railroads are apparently as 
amicable in their relations as in the days of the holding company; 
they are not only operating their own lines in mutual harmony, but 
they jointly operate the Burlington system, which gives them an 
eastern connection with Omaha, Kansas City, St. Louis and Chicago, 
and they are jointly building a water grade line from Spokane down 
the north bank of the Columbia river to Portland. If the govern- 
ment succeeds in its suit it may be necessary for the Union Pacific 
to sell its holdings in competing lines, but it will by no means follow 
that a vigorous competition will thereupon spring up among the 
Pacific roads. If they are determined not to fight, they cannot be 
compelled to do so by all the laws that Congress can enact. The 
government may, therefore, forego a general and drastic attack upon 
the various forms of community of interest in railroad management, 
in the belief that the game is not worth the candle. 

In the third place, a really adequate means has been devised for 
dealing with the problem of railroad rates. The Anti-Trust act was 
passed eighteen years ago, in the days before Congress became 
convinced that an Interstate Commerce Commission might be safely 
entrusted with power to fix tariffs. In 1890 the railroads were still 
in a semi-barbarous condition, and fought one another persistently 
and ruthlessly. Now they are too eager to pay fixed charges and 
keep out of the receiver's hands, to earn dividends, and to finance 
the growing demands of traffic. Prosecution under the Anti-Trust 
act will annoy the railroads, it will foster popular distrust of them, 
it will make it increasingly difficult for them to obtain funds for 
supplying the facilities demanded by the public, but it will not 
produce genuine and thorough-going competition. 

The radical amendment to the Act to Regulate Commerce, which 
was passed in 1906, whereby the Interstate Commerce Commission 



2 United States v. Trans-Missouri Freight Ass'n, 166 U. S. 290. 

3 The Interstate Commerce Commission, in its report for the year 1901, stated "that 
the decision of the United States Supreme Court in the Trans-Missouri case and the 
Joint Traffic Association case has produced no practical effect upon the railway operations 
of the country." 
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was given power, after full hearing upon complaint made, to deter- 
mine and prescribe what will be reasonable rates respecting the sub- 
ject matter of the complaint and to establish through routes and joint 
rates, has substantially superseded the Anti-Trust act as a preventive 
of excessive railroad rates. If the public can get reasonable rates, 
together with adequate facilities, it becomes wholly immaterial 
whether competing roads consolidate or combine or pool their earn- 
ings or own each other's capital stock or are operated under holding 
companies. All such matters will then concern the railroad owners 
and managers only. The public will get what it wants, and the rail- 
roads will be left to their own devices in the conduct of their busi- 
ness. Railroads are natural monopolies, and should be controlled 
in the interests of the public. But no more absurd and uneconomi- 
cal method of control could be devised than to pit them against one 
another and to force them to dissipate their wealth and energy in 
competitive wars. They ought to be permitted to consolidate and 
combine as much as they wish, to centralize and unify their man- 
agement, to pool their earnings, and in every way to reduce the cost 
incident to the unnecessary duplication of facilities. Competition 
always means increased expense. It may produce temporary 
reduction in rates, but in the long run the public pays for the useless 
burden which it creates. With an Interstate Commerce Commission 
endowed with the power to fix rates, the only excuse for enforced 
competition among railroads has passed away. Rival street car 
lines and competing telephone companies have come to be regarded 
as municipal nuisances, where the power to regulate rates lies with 
the municipality. Why should rival railroads be looked at in any 
different light? 

While, therefore, the suit against the Union Pacific is one of great 
interest from a strictly legal standpoint, and is not without significance 
in its bearing upon future railroad relations, it probably is not to be 
looked upon as involving such far-reaching consequences as some of 
the Justices believed would flow from the opinion of the court in the 
Northern Securities case. It is perhaps rather to be considered a 
belated attack with obsolete weapons against an abuse which can 
much more effectually be met with the modern instrumentality of a 
rate-making commission. Edson R. Sunderland. 

University of Michigan. 



